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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address « 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1704(b). 

Status 

1 )K Responsive to connmunication(s) filed on 28 October 2003 . 
2a)l3 This action is FINAL. 2b)\Z\ This action is non-final. 

3) 0 Since this application is in condition for allowance except for fornnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 1-3 and 5-18 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim{s) 1-3 and 5-18 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 28 October 2003 is/are: a)n accepted or b)[3 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1, 121(d). 
11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. §§119 and 120 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

13) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 119(e) (to a provisional application) 

since a specific reference was included in the first sentence of the specification or in an Application Data Sheet. 
37 CFR 1,78. 

a) □ The translation of the foreign language provisional application has been received. 

14) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included in the first sentence of the specification or in an Application Data Sheet. 37 CFR 1.78. 



Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) Paper No(s). 

2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) O Notice of Infomial Patent Application (PTO-152) 

3) □ Infomriation Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) □ Other: 
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Part of Paper No. 112603 
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Art Unit: 1648 

This Office Action is in response to the amendment filed 
10/28/03. Claim 4 is canceled and new claims 16-18 are added. 
Claims 1-3 and 5-18 are pending and under final rejection. 

The text of those sections of Title 35, U.S. Code not 
included in this action can be found in a prior Office Action. 

Applicant's new corrected drawings are noted. However, 
they are deficient for the following reason: 

Color photographs and color drawings are acceptable only 
for examination purposes unless a petition filed under 37 CFR 
1.84(a) (2) is granted permitting their use as acceptable 
drawings. In the event that applicant wishes to use the 
drawings currently on file as acceptable drawings, a petition 
must be filed for acceptance of the color photographs or color 
drawings as acceptable drawings. Any such petition must be 
accompanied by the appropriate fee set forth in 37 CFR 1.17(h), 
three sets of color drawings or color photographs, as 
appropriate, and, unless already present, an amendment to 
include the following language as the first paragraph of the 
brief description of the drawings section of the specification: 

The patent or application file contains at least one 
drawing executed in color. Copies of this patent or patent 
application publication with color drawing (s) will be provided 
by the Office upon request and payment of the necessary fee. 
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Color photographs will be accepted if the conditions for 
accepting color drawings have been satisfied. 

Applicant is required to submit acceptable corrected 
drawings within the time period set in the Office Action. See 37 
CFR 1.85(a). Failure to take corrective action within the set 
period will result in ABANDONMENT of the application. 

The rejection of claim 15 as not being a proper process 
claim under 35 U.S.C. 101 is withdrawn in view of the 
amendment , 

The rejection of claim 15 under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant 
regards as the invention is withdrawn in view of the amendment. 

The rejection of claims 7 and 8 under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant 
regards as the invention is withdrawn in view of the amendment 
to the claims. 

The rejection of claim 13 under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant 
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regards as the invention is withdravna in view of the amendment 
to the claims. 

The rejection of claim 10 under 35 U.S.C. § 102(b) as being 
anticipated by Kruth is withdrawn in view of the amendment. 

The rejection of claims 1-3, 5-9, and 15 under 35 U.S.C. 
§ 103(a) as obvious over Pizzato et al. in view of Kruth 
(Atherosclerosis, 1984) is maintained. This rejection is also 
extended to new claims 16 and 18. 

Applicant's arguments have been fully considered but are 
not deemed to be persuasive. In response to applicant's 
arguments against the references individually, one cannot show 
nonobviousness by attacking references individually where the 
rejections are based on combinations of references. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & 
Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 

The arguments concerning the unsuitability of 
immunofluorescence microscopy are not well taken as Pizzato et 
al . explicitly use this technique to visualize viruses. Though 
the viral particles are smaller than the resolution of 
immunofluorescence microscopy, it is the light emission from the 
label, not the virus itself that is detected. Thus, the instant 
invention is obvious over Pizzato et al . in view of Kruth. 
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The rejection of claims 10-14 under 35 U.S.C. § 103(a) as 
obvious over Pizzato et al . in view of Kruth (Atherosclerosis, 
1984) further in view of Zuk et al. (U.S. Patent No. 4,281,061) 
is maintained. This rejection is also extended to new claim 17. 

The foregoing traversal in regards to the previous 
rejection was not convincing and the rejection of the claims as 
obvious over Pizzato et al . in view of Kruth further in view of 
Zuk et al. is deemed to be proper. 



No claims are allowed. 



THIS ACTION IS MADE FINAL. See M.P.E.P. § 706.07 (a). 

Applicant is reminded of the extension of time policy as set 

forth in 37 C.F.R, § 1.136(a). 

A SHORTENED STATUTORY PERIOD FOR RESPONSE TO THIS FINAL 
ACTION IS SET TO EXPIRE THREE MONTHS FROM THE DATE OF THIS 
ACTION. IN THE EVENT A FIRST RESPONSE IS FILED WITHIN TWO 
MONTHS OF THE MAILING DATE OF THIS FINAL ACTION AND THE ADVISORY 
ACTION IS NOT MAILED UNTIL AFTER THE END OF THE THREE -MONTH 
SHORTENED STATUTORY PERIOD, THEN THE SHORTENED STATUTORY PERIOD 
WILL EXPIRE ON THE DATE THE ADVISORY ACTION IS MAILED, AND ANY 
EXTENSION FEE PURSUANT TO 37 C.F.R. § 1.136(a) WILL BE CALCULATED 
FROM THE MAILING DATE OF THE ADVISORY ACTION. IN NO EVENT WILL 
THE STATUTORY PERIOD FOR RESPONSE EXPIRE LATER THAN SIX MONTHS 
FROM THE DATE OF THIS FINAL ACTION. 

Papers related this application may be submitted to Group 
1600 by facsimile transmission. Papers should be faxed to Group 
1600 via the PTO Fax Center located in Crystal Mall 1. The 
faxing of such papers must conform with the notice published in 
the Official Gazette, 1096 OG (November 15, 1989) . 

The Official Fax number is: (703) 728-9306. 

Any inquiry concerning this communication or earlier commu- 
nications from the examiner should be directed to Jeffrey 



Application/Control Number: 10/033,041 
Art Unit: 1648 



Page 5 



Stucker whose telephone number is (703) 308-4237. The examiner 
can normally be reached Monday to Thursday from 7:00am to 
5 : 00pm. 

If attempts to reach the examiner by telephone are unsuc- 
cessful, the examiner's supervisor, James Housel, can be reached 
on (703) 308-4027. 

Any inquiry of a general nature or relating to the status 
of this application or proceeding should be directed to the Tech 
Center Customer Service Representative whose telephone number is 
(703) 308-0198. 




